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Introduction


This memorandum responds to the proposed findings and conclusions submitted by VELCO and Department of Public Service.   A separate memorandum contains proposed findings and conclusions based on the testimony of Robert Blohm admitted on November 24, 2004 and subjected to cross-examination on December 3, 2004.

Part 1 responds to VELCO’s and the Department’s proposed findings on contingency analysis.  New Haven wishes to emphasize that NERC, FERC and the NPCC all reject the basic assumption contained in VELCO’s and the DPS’ findings – that a long-term outage at Highgate could result in violation of contingency standards.  A contingency is defined by the NPCC as concluding within 30 minutes.  A day-long, week-long or month-long Highgate outage cannot constitute a first or a second contingency. 

Part 2 of this Memorandum responds to the “timing” findings and arguments set out by VELCO and the Department.  These arguments allege that the Board should approve of the 345 kv line because the 345 kv line, unlike Demand Side Management, can be placed into service quickly, perhaps during 2005.  These arguments deserve special response because they are patently false.  The 345 kv line and substation may never receive the regulatory approvals they require (other than a CPG). Assuming such permits are granted, the earliest possible start of construction for the 345 kv line and substation would be sometime in late 2006 or 2007.  

Part 3 incorporates CLF’s Reply Brief being filed simultaneously with this brief.  CLF’s brief demonstrates that VELCO’s and the Department’s proposed findings on DSM and ARC 5 misrepresent or ignore the evidence. Both DSM and ARC 5 are reasonably achievable to satisfy the reliability needs shown by the evidence, within the time periods needed.

Part 4 of this Memorandum responds to VELCO’s and the DPS’ treatment of the transmission alternative to the 345 kv line. VELCO and the Department concede that the 115 kv alternative (involving a 115 kv line in lieu of the 345 kv line, and a second 115 kv for 16.1 miles from Granite to Middlesex) would suffice to meet all the electric needs of the NRP.  They fail to explain how the Board may lawfully approve the 345 kv line without application of the Quechee test to this alternative.

Part 5 responds to VELCO’s treatment of NEPOOL PTF support for the NRP.  

Part 6 of this Memorandum objects to and asks the Board to disregard and strike from the record, each of the factual allegations VELCO has submitted that are based upon findings of fact or factual conclusions found in other cases to which the Town of New Haven was not a party.  Reliance on findings from another case, to which the Town was not a party, violates the Administrative Procedure Act, the Vermont Rules of Evidence and due process.

Part 7 of this Memorandum point out why VELCO’s submission and the Department’s submissions cannot be granted.  By seeking approval of the project as described in the “record evidence,” rather than as described in findings, their submissions invite and require the Board to issue a CPG in a manner prohibited by Krupp v. Krupp, 126 Vt. 511, 514, 236 A.2d 653, 655 (1967), the Administrative Procedure Act and the Vermont Constitution.  

Part 8 argues that VELCO has departed from explicit rulings of the Supreme Court of Vermont on the function of a § 248 case by asking for statutory findings and conclusions stating that “construction, operation and maintenance” of the NRP “shall be in accordance with the places and evidence submitted in this proceeding” or “the record evidence.” 

1. A longterm outage is not a contingency, according to NPCC  and FERC, and the primary purpose of the NRP is to respond to a longterm Highgate outage

Throughout VELCO’s and the Department’s proposed findings they treat the “long term outage” of Highgate or the PV-20 line or other components as a first or second contingency.  A long term outage of Highgate is seen as the principal cause for a double-contingency violation, and thus the reason for the NRP.  See VELCO proposed findings page 2 and Findings 16-18 and DPS Proposed Findings 122-24, 143.   

Mr. Blohm has explained that a long-term outage is neither a first or second contingency. Once the problem has existed long enough for the market to provide a remedy, it no longer serves as the basis for contingency planning.  As set forth in Mr. Blohm’s prefiled at p.27:  

Q.20.  Do you have any response to the testimony of Mr. Smith and Mr. Litkovitz?

A. This panel appears confused about what a contingency is.  Their answers to several questions from Chairman Dworkin wrongly apply reliability standards because of this error.  On pages 126-27, of the July 30th transcript, they answer the Chairman’s question by stating that an outage lasting “the whole summer peak period” could be a first contingency.  An outage this long is neither likely to be, nor any longer, a contingency.  Only some extremely unlikely common-mode failure would take that long to remedy by some alternative deliberate action such as maintenance postponement, load response, redispatch or congestion pricing.  One would not be using sudden-response reserve that long to compensate for the problem.  That would be too expensive.  Once the transmission operator starts making choices about maintenance postponement, load response, redispatch, etc., to address an event, the event is treated not as a contingency but as a scheduled, non-surprise condition with a schedulable deliberate offset.  


It is not just Mr. Blohm who says this. The NPCC agrees.   The NPCC’s standards define the outer limits of the duration of a contingency.  The NPCC standards state that contingency planning must “in all cases” cease treating an outage as a contingency “within 30 minutes.”  These NPCC’s standards were relied on by the Planning Panel, and cited by the Planning Panel as the basis for their conclusions.  These standards are found in NPCC Document A-2,  Planning Panel Exhibit 10.  At page 9, section 6.3:

6.3 Post Contingency Operation

Immediately after the occurrence of a contingency, the status of the bulk

power system must be assessed and transfer levels must be adjusted, if

necessary, to prepare for the next contingency. If the readjustment of

generation, including the use of operating reserve, phase angle regulator

control and HVdc control, is not adequate to restore the system to a

secure state, then other measures such as voltage reduction and shedding

of firm load may be required. System adjustments shall be completed as

quickly as possible, but in all cases within 30 minutes after the

occurrence of the contingency.

Once the outage exceeds 30 minutes, it can no longer be considered part of “post-contingency” operation.  Contingency response must be completed within 30 minutes. 

NEPOOL’s planning standards, Planning Panel Exhibit 9, do not expressly address the duration of a contingency.  However, in section 1 they state that the NEPOOL standards are designed as “consistent” with the NPCC standards.

No witness sponsored by VELCO, ISO-NE, or the Department has explained how a contingency can last for days or months without becoming an issue of economic rather than reliability planning. No witness sponsored by VELCO, ISO-NE or the Department can explain why Mr. Blohm is wrong or why the NPCC states in all cases 30 minutes is the outer limits of a contingency. 

Reported FERC cases support Mr. Blohm’s testimony almost verbatim. See, e.g., Carolina Power & Light, 93 FERC ¶ 61,032 (10/11/02) at p.5, (NERC contingency planning applies to the period after a failure when the transmission system is “serving the generator's load until the generator can either arrange for another energy source or curtail the loads of its customers.”). See also Florida Power & Light, 81 FERC ¶ 61,055 (10.20/97) (relying on “regional reliability practices”  -- i.e., practices such as NPCC’s -- that allow a transmission owner up to 30 minutes to respond to an outage).

Mr. Mertens testified that reliability standards are the equivalent of moral obligations.  

This only make sense if reliability standards are defined carefully.  As New Haven’s initial brief explained, loss of all Quebec power, or all power from Plattsburgh, for weeks or months is the kind of problem that under NERC, NPCC and NEPOOL standards, no system need be designed to avoid at all costs. There are standards to address long term outages at Highgate or of the PV20 line.  These types of outages are treated as extreme events under Section 5 of the NEPOOL standards
, section 7 of the NPCC standards and Table 1 Row D of the NERC standards. 

2. The need That the 345 kv Line Proposes to Address Can Be Addresssed More Quickly Thru DSM and a Gap RFP; the 345 KV Line and Substation May Never Receive a Wetlands Permit or a § 112 Finding

VELCO argues that the Board should approve of the 345 kv line because the 345 kv line, unlike Demand Side Management, can be placed into service during 2005.  VELCO Proposed Findings 140, 168, 184.  

Nothing could be further from the truth.    

A. VELCO’s 345 KV Line Is Presumed Ineligible for a § 404 Permit and In Fact Is Ineligible; At Best Such a Permit is Years Away

The 345 kv line and 115 kv line will require federal permits to fill approximately 287 wetlands. Gilman cross June 11, 2004 p.64; Gilman/Briggs prefiled June 5, 2003 pp.16-18.  These permits have not been applied for yet.  They take six months before they can be issued, and they prohibit construction except when the ground is frozen. (The U.S. Army Corps of Engineers routinely takes six months to process a wetlands-fill application, according to the Corps. See http://www.usace.army.mil/inet/functions/cw/cecwo/reg/valuetonation.pdf (p.3) [average processing time is 181 days.]  The responsible Army Corps representative for the NRP has stated he expects a six-month processing of the NRP application, once he receives it.  Affidavit of Sansea Sparling.  He also said that an individual permit will be needed. Thus construction cannot even commence until the end of 2005 or the beginning of 2006.  

The Army Corps of Engineer wetlands program operates under well-defined federal law, including the National Environmental Policy Act, and 33 U.S.C. § 1344 (section 404 of the Clean Water Act).  The latter bars filling of a wetland unless there is no practical alternative, and there is a presumption that such an alternative exists where the proposed use is not water-dependent. Transmission substations and transmission lines are not water-dependent uses. Great Yellowstone Coalition v. Flowers, 359 f.3d 1257 (10th Cir. 2004). According to VELCO’s witnesses’ sworn testimony, there is a reasonable alternative to the 345 kv line, the construction of a 115 kv line coupled with a 16.1 mile 115 kv line in an existing transmission corridor from Granite to Middlesex.  According to witnesses Chernick and Blohm, there also exist nontransmission alternatives. 

Thus, the proposed expansion of the New Haven substation into a federally protected wetlands, to receive the new 345 kv line, faces at best a difficult regulatory path.  It is presumed ineligible for a permit.  To overcome the presumption VELCO will have to show that the testimony of its own Planning Panel was wrong, as well as the testimony of Mssrs. Chernick and Blohm.  

Moreover, the so-called section 404 permit process means that section 106, and its review procedures, apply under the National Historic Preservation Act. 

VELCO can expect that its application will be fully litigated throughout the administrative and court process. 

B. According to VELCO, It is Not a Regulated Utility With A Duty to Serve the Public  -- and Thus It Can Never Obtain Rights of Way for the 345 Kv Line Through Condemnation


VELCO lacks the widened easements it needs to build the 345 kv line. Dunn 6/5/03 prefiled pp. 10-11.  

Section 110 of title 30 states:

   When it is necessary for a corporation formed under this chapter or a foreign corporation under the jurisdiction of the public service board to acquire property within this state, or some easement or other limited right in such property in order that it may render adequate service to the public in the conduct of its business, it may condemn such property or right, as provided in sections 111-124 of this title. 

Subsections 112(2) and (3) state the burden of proof before the Board in the condemnation hearing.  The petitioner must prove:

(2) That the condemnation of such property or right is necessary in order that the petitioner may render adequate service to the public in the conduct of the business which it is authorized to conduct, and in conducting which it will, according to the laws of this state, be under an obligation to serve the public on reasonable terms, and pursuant to the regulations of the board;

      (A) That the condemnation of the property or right will not unduly interfere with the orderly development of the region and scenic preservation.

   (3) That the condemnation of such property or right is sought in order that the petitioner may render adequate service to the public in the conduct of such business...

The underlined phrases, added for emphasis in this memorandum, will require VELCO to prove that the condemned land or easement is necessary for VELCO to provide adequate service to the public under its obligation to serve the public.  Section 116 states explicitly that the standards of section 112 must be satisfied for a condemnation of rights to construct “lines of poles, towers or wires.”  

As with the Army Corps permit, VELCO faces an uphill if not insurmountable battle in  each § 112 proceeding.  Assuming arguendo it can prove that its Planning Panel is incorrect and the 345 kv line is “necessary,” VELCO cannot qualify as a “petitioner” that is “under an obligation to serve the public on reasonable terms, and pursuant to the regulations of the board.”  30 V.S.A. § 112(2).  This is because VELCO has consistently been found by this Board not to be such a company.  Section 218c(b) requires that every “regulated electric or gas company shall prepare and implement a least cost integrated plan for the provision of energy services to its Vermont customers.” VELCO claims that it is not a “regulated electric company.”   It has persuaded the Board that this is correct.  That is why in every prior § 248 case it has always been excused from submitting an approved IRP.   See Docket Nos. 5778 (3/12/96), 6852 (9/16/03). That is why, according to VELCO, it need not submit one in this case.  See VELCCO Proposed Finding 691. 

VELCO either is or is not a regulated electric company.  If it is, it must submit an IRP for approval and no § 248 certificate can be granted to it without one.  If, as VELCO says and this Board has repeatedly found, it is not, then it cannot obtain the finding required under § 112(2).


The issues of need, or orderly development of the region, and of regulated service to the public, as well as fair market value, are issues that the Board will have to resolve in every condemnation case.  The statutes carefully define the procedure that will apply.  Under section 111, a petition is filed by the would-be condemning party.  The petition must explain why the acquisition is necessary.  The Department then files its position, including whether there are “any alternatives to the acquisition.”  Then, notice must be served on each affected landowner and “each municipality and each planning body “ where the property is situated.  By statute, each affected town is deemed a party.  30 V.S.A. §111(b).  Then a trial is held to decide these issues, and a jury trial can be invoked to determine value.  30 V.S.A. § 112(3).  Following the trial, stay is automatic pending appeal.  30 V.S.A. § 124.

This is the procedure relied on by the Supreme Court in Auclair and the associated cases discussed in detail below.  If and when wetlands permits are obtained, VELCO will have to commence and complete condemnation proceedings under § 110-24, and in the event VELCO prevails in those proceedings, under § 124 the Board’s approval is stayed pending appeal.  These procedures will apply to each and every landowner who refuses to sell to VELCO, from West Rutland to South Burlington.  Commencement of construction therefore is unlikely to occur before the middle or end of 2007.

C. Municipal and State Transportation Board Review

The transmission-construction alternative also faces municipal and State Transportation Board review.  The Town may order the underground burial of any line that crosses or lies within a town highway right of way if the line is to be erected in front of any residence or inconvenience the public’s use of the road. 30 V.S.A. §§ 2501-05, Western Union Telegraph Co. v. Bullard, 65 Vt. 634 (1893); Rugg v. Commercial Union Telegraph Co., 66 Vt. 208 (1894), Rutland Cable TV Inc. v. City of Rutland, 122 Vt 162 (1960).  Section 2504 explicitly authorizes the Town to order burial of the line underground.  Section 2505 explicitly authorizes any aggrieved homeowner to bring such a complaint.  These statutes state that the Town’s approval or disapproval is final, although another statute generally allows appeals of municipal decisions affecting regulated corporations to this Board.  30 V.S.A. § 223. Assuming § 223 applies to §§ 2501-05, the Board’s jurisdiction is appellate, not original. Approval may be appealed by dissatisfied landowners; disapproval may be appealed by VELCO.  30 V.S.A. § 223. 

Under §§ 2501-05, the State Transportation Board possesses the same authority as to  each crossing of Route 7, Route 73, Route 125, Route 17 and Route 22A.  Unlike § 2505 applications brought before a Selectboard, there is no appeal to the Board from the State Transportation Board’s ruling. The only appeal is to the courts.  The Transportation Board was split off from the Public Service Board; its powers formerly were held by this Board, and it possesses legal authority equal to that of the Public Service Board. 5 V.S.A. §§ 1802, 1805, Act No. 224 of the Laws of 1985 (Adj. Sess).

D. DSM Is More Likely to be Achieved Than the 345 KV Line

Permission to fill wetlands associated with the New Haven substation may never be granted, or if granted may be reversed on appeal to the federal courts.  If and when VELCO does obtain a federal wetlands permit, and successfully passes through the Historic Preservation review process, the resulting permits will not allow construction to proceed when the ground is not frozen.  VELCO may never be able to obtain the widened right of way it needs for the 345 kv line; it lacks the easements now, and under §§ 110-124 it is unlikely they can be obtained quickly.  Supreme Court precedent authorizes Town Selectboards and the State Transportation Board to order underground burial of VELCO’s lines at road crossings, on application of any affected homeowner, with possible rights of appeal.  These changes may require review by NEPOOL.

In comparison, an aggressive program of DSM faces minor obstacles.  No federal permits are needed.  No condemnation will be necessary.  No conflict with Town and State Transportation Board explicit statutory authority will arise. The only approvals that will be needed would be issued by the Board itself.  Approval and commencement could commence immediately.  The Board is under a legal mandate to implement DSM “as rapidly as possible.” 30 V.S.A. § 209(e)(9).  The Energy Efficiency Utility already exists.  The Board could rapidly approve of an investment by VELCO’s distribution company owners that would fund Optimal’s DSM program, Load Response, Demand Response and reactive power support.  Under 30 V.S.A. 209(d)(1)-(3), such a program could operate within or outside the EEU. 


A gap RFP such as was done in Connecticut also could commence almost immediately, as was done on short notice in Connecticut.  The RFP could seek a combination of short-term generation, reactive power support and DSM, as Mr. Blohm’s prefiled discusses.  CVPS, GMP, the EEU, ISO-NE, or another entity created for this purpose, could issue the RFP. 

3. VELCO’s Proposed Findings Erroneously Assert That DSM or ARC 5 Cannot Meet Need


New Haven refers to and incorporates CLF’s brief being filed simultaneously with this brief.

4. VELCO and The DPS Ignore the Granite to Middlesex 115 kv Line Alternative


VELCO ‘s Proposed Finding 164 states that it is “possible” that a 16.1 mile Granite-to-Middlesex 115 kv line would eliminate the need for the 36-mile long 345 kv line.  VELCO cites to Planning Panel prefiled pp.39-41.  The Planning Panel prefiled does not say this is “possible.” They say that this alternative does eliminate the need for the 345 kv line. July 26, 2004, p.m., pp. 112-14; Planning Panel (Presume et al.) June 5, 2003, prefiled p.41; Planning Panel Exhibit 8 p.7 (this alternative would “achieve the same performance as the Project.”).


The DPS skates lightly over this critical issue. It devotes one proposed finding to it, Finding 157.  The finding states that this alternative “would avoid constructing the 345 kv facilities.”  But this alternative is not mentioned as part of the Department’s discussion of criterion (b)(5), the Quechee test and In re Tom Halnon. 


The Department appears to be arguing that building the 345 kv line now is justified because it can serve as the platform for a future 345 kv line, from New Haven to Williston. The Department argues that in the past the Board has considered the need to plan for future upgrades.  Proposed Findings pp.83-84.  But there are no findings proposed upon which the Board could base a conclusion that the 345 kv line is justified by a potential future upgrade.
The Department submits no such proposed finding because there is no such evidence.  The kind of evidence that would be needed to make this conclusion has never been submitted.  What is the engineering need for the future upgrade  -- is it single contingency, double contingency or congestion management?  What are the transmission and nontransmission alternatives to it?  What will its cost be? What will its environmental impacts be?  What community standards will it meet or transgress?  What future upgrades will be available if the 16.1 mile Granite to Middlesex line is built instead of the 345 kv line, that would delay or avoid the need for a 345 kv line from New Haven to Williston?   To decide on the need for the West Rutland to New Haven 345 kv line on the basis of the possible need for a 345 kv line from New Haven to Williston, without evidence such as this, would make a mockery of § 248, Halnon, Quechee and least-cost planning.   

At the very least, if serving the need for a 345 kv line from New Haven to Williston is to be considered as part of the benefits of building the West Rutland to New Haven 345 kv line, the environmental and financial costs of the New Haven to Williston line have to be considered as well.  


This is not like building a substation with extra space to accommodate possible future additions. This is like building a six-lane highway from Rutland to New Haven, instead of Route 7, in order to accommodate a future six-lane highway from New Haven to Burlington that has not yet been determined to be technically feasible, not yet subjected to environmental review, not yet disscussed with potential host communities, and not yet funded.

5. VELCO’s Proposed Analysis of PTF Treatment Is Bad Policy and Unlawful

VELCO argues that NEPOOL and ISO-NE have not agreed, and cannot be compelled to agree, to provide PTF funding to non-transmission alternatives. Therefore, they argue, Vermonters should take advantage of the financial contribution from nonVermont ratepayers and build the NRP, as proposed, instead of ARC 5 or DSM (which lack PTF funding) and without underground burial (which also may lack PTF support). Proposed Findings 71-74, 203, 209-10, 640.  VELCO does not contest that this disparity conflicts with Vermont law.  Exh.CLF 7  (Vermont Strawman).   VELCO implicitly accepts what its witness has explicitly acknowledged, that without the PTF subsidy the ARC 5 alternative has a massive societal benefit advantage over the NRP -- $66 million. (Montalvo pf at p.7). 

New Haven submits that VELCO is wrong.  Instead, the following analysis is required of the PTF issue:

●First, all of NEPOOL and ISO-NE’s retail ratepayers will benefit from transmission or nontransmission solutions to the Northwest Vermont reliability problem, regardless of who actually pays to fix the problem.  That is the basis for PTF funding – that the reliability problem affects all of New England.  The solution, by whatever means, therefore benefits all of New England. 

●Second, there will be substantially greater societal benefit for all of New England if DSM with or without local standby generation is used to replace all or parts of the NRP.  See, e.g., Docket 5270.  As Mr. Montalvo’s analysis shows, the benefit is about $66 million (half the proposed cost of the project – see Dunn 6/5/03 pf p.16 (Answer 29, stating project cost is $128 million). See also DPS Findings 180, 183 (greater social benefit of ARC 5 derives from DSM).

●Third, the issues raised by the PTF decision are issues governed by NEPOOL’s and ISO-NE’s FERC-approved tariffs.  These are issues arising out of wholesale energy transactions in interstate commerce. This Board lacks jurisdiction to overrule the tariffs or order NEPOOL or ISO-NE to change them.  

●Fourth, since the analysis of nontransmission solutions to Vermont’s reliability problem demonstrate a significantly higher societal benefit from nontransmission alternatives, Vermont should not select the transmission solution on the grounds that nonVermonters will pay for it.  A decision made on this basis would be both bad public policy and unlawful.  

It would be bad public policy because, once this race to the bottom is formally recognized as a basis for Board decision-making, Massachusetts or Connecticut or Maine should select transmission projects they otherwise would not select because nonresidents will pay for them.  Under this approach it would be justifiable for Vermont to select a dangerous or dirty energy source from Massachusetts on the grounds that no Vermonters would be facing the health risks.  It would be justifiable for Massachusetts to select a dangerous or dirty power source from Vermont, or upwind or uppriver of Vermont, on the grounds that no Massachusetts residents will suffer those costs.  This slippery slope is steep.  Compare Docket No. 6545 (Vermont Yankee sale), Decision 6/13/02 at pp. 106-07 (finding Vermont public good served by sale that would benefit the NEPOOL region as a whole, because alternative would place Vermont in economic conflict with interests of neighboring states). 

VELCO’s approach asks the Board to base its decision on unconstitutional grounds.  The Commerce Clause forbids states from making economic decisions that benefit in-state residents at the expense of out-of-state residents. Cuno v. Chrysler,   -- F.3d --, (6th Cir. 9/2/04) (rejecting investment tax credit for in-state businesses on grounds it constitutes economic regulation that discriminates in favor of in-state residents in violation of Commerce Clause); West Lynn Creamery v. Healy, 512 US 186 (1994) (Commerce Clause prohibits regulation that has discriminatory effect), Oregon Solid Waste Sys. Inc. v. DEQ, 511 U.S. 93, 99 (1994) (Commerce Clause prohibits “differential treatment of in-state and out-of-state economic interests that benefits the former and burdens the latter.”

5. Findings in Prior Board Decisions Are Not Admissible, Nor Are Letters to the Board


VELCO asks the Board to adopt as findings in this case information contained in findings in other cases.  See proposed findings 6, 7, 8, 10, 11, 12, 21, 57, 76, 101, 103, 104, 106, 109, 109, 120, , 126, 234, 578, 580, 582, 691.  VELCO also asks the Board to rely on factual assertions contained in parts of its argument which really are proposed findings although not labelled as such.  See text following finding 98 and text following finding 231, and footnote 44 and accompanying text on pages 209-10.


New Haven does not object to reliance upon prior decisions for persuasive legal authority.  But that is not what VELCO is submitting.  These cases are submitted as proof of fact.  For example, proposed finding 101 relies exclusively on findings from Docket 6252 to prove that VELCO participated in the Strategic Options Working Group; finding 103 relies exclusively on findings in Docket 6852 to prove VELCO worked with the DPS and came up with cost-effective solutions in 1998; finding 104 relies on findings from Docket 6375 to prove VELCO acted prudently in 2000.  


New Haven was not a party to these proceedings.  Assuming that res judicata or collateral estoppel even applies (and they do not, since these were either § 248 cases or rate cases, see Docket # 5983, infra), these doctrines do not apply to nonparties such as New Haven.


These factual assertions are non-record hearsay evidence submitted in violation of 3 V.S.A. § 809.  It is too late for New Haven to respond to any of them by cross-examination or rebuttal.  It is too late for judicial notice, even if a judicial notice request was made (it has not been) and even if these factual allegations could qualify for judicial notice (they do not).  Each of the references should be stricken and no findings should be based upon these proposed findings or the docket numbers to which they refer.


The following proposed findings contain inadmissible hearsay submitted by letters to the Board or in nonevidentiary hearings: Findings 238, 239, 242, 243, 244, 258, 259..  It is improper to include these in proposed findings.

7. VELCO and the Department Seek Illegal Findings and Conclusions

The Board has heard hundreds of hours of testimony.  The Board has received thousands of pages of prefiled testimony and admitted exhibits.   Now is the time for the Board to weigh the evidence.  The purpose of findings is to ensure that the Board has sifted through this enormous volume of information and that the Board makes clear to the public, the parties, and a reviewing court, the decisions it is making, and why and how it made the decisions it is making. 

The purpose of proposed findings is to assist the Board with this important task.   Unfortunately, the two key parties seeking approval of the NRP have done the opposite, and

their proposals invite the Board to follow suit.

A. VELCO’s Proposal

VELCO seeks Board issuance of a CPG approving of the NRP “in accordance with the evidence and plans” submitted by VELCO.  See VELCO Proposed Findings and Conclusions Appendix A and Appendix B.   What is the project that a § 248 certificate will approve?  That which is set forth in “the record evidence.”  See Appendix A and B, ¶¶ 3 and 15, and VELCO Proposed Findings pp.209-210.

VELCO’s submissions explicitly avoid tying the requested CPG with any particular findings. VELCO does not ask for a CPG specifically approving of the project as set forth in VELCO’s proposed findings or any findings crafted by the Board. Instead, VELCO equates the Board’s certificate with approval of “the record evidence.”  See pages 209-210, urging the Board to rely on ¶¶ 3 and 15 of Appendix B.  These paragraphs only allow post-certification hearings where VELCO’s plans involve a “substantial land material change from the record evidence”  -- rather than a substantial and material change from the Board’s Findings. 

Thus, VELCO simultaneously seeks a CPG approving of this “evidence” and these “plans” and “the record evidence” while declining to specify which evidence and which plans.  Mr. Boyle and Mr. Dunn submitted prefiled, prefiled rebuttal, prefiled surrebuttal, and prefiled design detail testimony.   Mr. Boers submitted several iterations, as did many other VELCO witnesses.  They were cross-examined on each.  Mr. Boyle and Mr. Dunn, in particular, modified or retracted parts of their prefiled over time.  Is the Board’s approval to be of the project as set forth in the evidence contained in the first prefiled, the second prefiled, the third prefiled, or the fourth prefiled?  Or the fourth prefiled as modified by the first, second, third and fourth cross-examinations?   

VELCO is asking the Board to issue an unlawful order.  In Corette v. Town of St. Johnsbury, 140 Vt. 315 (1981), a tax appeal, the Supreme Court explained the importance of findings that identify each decision made and the basis for each decision.  The details of each comparable must be set forth in a tax appeal:

 In making findings of fact the Board has a duty to sift the evidence and make a clear statement so that the parties and this Court will know what was decided and how the decision was reached.  A recitation of the testimony is not a finding of fact, and such a recitation will not  support a judgment.  Rutland Country Club, Inc. v. City of Rutland, 140 Vt. 142, 147, 436 A.2d 730, 732 (1981); Valsangiacomo v. Page & Campbell, Inc., 136 Vt. 278, 279-80, 388 A.2d 389, 390-91 (1978); Krupp v. Krupp, 126 Vt. 511, 514, 236 A.2d 653, 655 (1967). 32 V.S.A. §  4467 mandates the use of comparable property values, and where as here this is the principal issue, the Board must make specific findings in that regard.  Schweizer v.  Town of Pomfret, 134 Vt. 436, 437, 365   A.2d 134, 135 (1976); Bookstaver v. Town of Westminster, 131 Vt. 133, 141, 300 A.2d 891, 896 (1973)

In the case at bar, the Board in making its findings merely "set forth" the positions of both parties and the evidence in support of their claims and only made positive findings in respect to the descriptions of the real estate involved.  In addition, the Board found as facts all of the comparables testified to by all of the parties but made no reference to the specific individual properties used in evidence.  Absent specific findings as to comparables and absent positive findings on the evidence presented, the Board's conclusions are unsupported. Without findings of facts sufficient to support its conclusions, the Board committed reversible error.

This is an example of the well-known Krupp doctrine.   What VELCO has sought would be more egregious that what has already been condemned in Krupp and Corette. This would leave the public, affected landowners, and the reviewing court nothing but speculation in determining what it is that was “approved.”  

Similarly, 3 V.S.A. § 812(a) states: “Findings of fact, if set forth in statutory language, shall be accompanied by a concise and explicit statement of the underlying facts supporting the findings.”   

Due process and the separation of powers bar VELCO’s approach as well, since without specific findings it is impossible to determine if an agency is implementing a statute, legislating on its own, or treating similarly situated persons similarly. Haystack Property Owners Assoc. v. Town of Wilmington, 151 Vt. 47 (1989); In re Appeal of Miserocchi, 170 Vt. 320, 325 (2000); In re Handy, 171 Vt. 336, 344-48 (2000)..  


Just as the details of the comparables in Corette must be specifically set forth, the details of what it is that VELCO wants approved must be set forth.   The lack of proposed findings on these details renders impossible the task of other parties to respond to what VELCO has submitted.   There is nothing of substance to respond to.


It is no answer to state that the details may be addressed later in post-certification review, as VELCO has requested.  If that is their wish, they cannot ask that the certification itself approve of the “evidence and plans” or “the record evidence” because the evidence and plans contain massive amounts of detail.  

Moreover, VELCO’s position on post-certification review is the opposite of what the Supreme Court approved of in the Hydro-Quebec case.  In that case, the Board did not rule on or approve the specific detailed power allocations in granting the CPG; it set a separate post-certification review to address those, and reserved the authority to order resale of some or all of the power.  In re Twenty-Four Electric Utilities, 159 Vt. 339 (1992).  Here, VELCO is asking that the CPG approve of the details – but VELCO hasn’t specified what they are, and wants them “authorized” and “certified” now and but subject to findings identifying them later.

At this level of generality, the pre-certification weighing required by § 248(b)(5) cannot occur.   The Board itself recognized this limitation on post-certification review in its most recent decision, the Northern Loop case, Docket No.6792 (July 17, 2003), 2003 Vt PUC Lexis 184: 

     In sum, the situations in which the Board relies upon post-certification review should be limited; post-certification review must not be a substitute for submission of adequate evidence in a petitioner's direct case demonstrating consistency of the project with Section 248. The Board, with the affirmation of the Supreme Court, has permitted its use in those limited situations in which it would be financially impractical to require a petitioner to complete full engineering designs before knowing that a project may be approvable.


B. The Department’s Proposal

The Department seeks approval of VELCO’s proposed “NRP as modified by the Reroute Filing,” but only “if approved with the conditions, modifications” and post-certification review “recommended by the DPS.”  DPS Proposed Findings and Conclusions p. 198, ¶¶ 1, 2.  The Department’s witnesses made numerous recommendations of many types over many months.  The Department’s Proposed Findings and Conclusions treat the modifications recommended by its witnesses as a category of recommendations separate from those listed in its Proposed Findings.  It asks for approval on the basis of both.  Compare ¶ 1 with ¶ 3 on pp. 201-02.  If this is in fact what the Department seeks, its submission suffers from the same fatal defect as VELCO’s.  


If, however, the Department really only wants the CPG conditioned to reflect the modifications set forth in the Department’s Proposed Findings and Conclusions, at least the Board and the public do not need to search the record to find out what these are.  But this approach too conflicts with Vermont law. First of all, by law it is the Agency of Natural Resource and not the Department which is to submit evidence and recommendations on each of the (b)(5) criteria. Section 248(a)(4)(E) states (emphasis added):

(E) The agency of natural resources shall appear as a party in any proceedings held under this subsection, shall provide evidence and recommendations concerning any findings to be made under subdivision (b)(5) of this section, and may provide evidence and recommendations concerning any other matters to be determined by the board in such a proceeding.  

Second, the Agency has submitted no evidence and no recommendations as to the esthetic impacts and public health and safety impacts of the New Haven substation or of the 345 kv and 115 kv lines. See Proposed Findings dated 11/24/04 by Agency of Natural Resources.  Third, not even the Department has identified what its “modifications” are for the substation.  The Department says that the location proposed by the Town “would be preferable and easier to mitigate,” however, the Department says: “Such proposals should be measured against their cost.” Page 132, finding 263. 

8. VELCO’s  Proposed CPG Is Unlawful

VELCO’s proposed CPG states that “Construction, operation and maintenance “ of the NRP “shall be in accordance with the plans and evidence submitted in this proceeding.”   The Department apparently agrees, but as modified by its recommendations.

This approach departs from Vermont law.  The purpose of a § 248 CPG is to constitute conceptual, legislative approval of a proposal, with no pre-judgment of whether any of the actual components, large or small – the 345 kv line or vegetative mitigation on Town Hill Road -- will end up in construction, or operation or maintenance.  Section 248 review is “legislative” and “conceptual.”   The actual route needed, the need for the project, and the question of whether VELCO can prove it qualifies as a petitioner under §112, cannot be finally decided in a § 248 proceeding.  By law each such issue can be “adjudicated” solely in a § 112 proceeding.

One would have thought that these concepts are understood by VELCO, since the cases setting forth these concepts largely have been VELCO’s cases, and since VELCO has cited these same cases to the Board repeatedly as justification for not having to provide individual notice to each affected landowner.   However, these important concepts have been ignored.

A. In re VELCO, Auclair, Bandel and 24 Vermont Utilities


The Supreme Court first interpreted the application of § 248 to transmission lines in 1973, in In re VELCO, 131 Vt. 427, 434. The Court explicitly ruled that § 248 petitions do not need to seek approval of a particular route.  

The appellants contend the Board was in error to certify a general route, rather than a specific route, because such a certification lacks sufficient specificity for compliance with the dictates of 30 V.S.A. §  248, and in support of this contention use the findings on historical sites, and air and water purity as examples.  The appellants also argue this defect cannot be cured by affording the parties the opportunity of two weeks to comment to the Board on the detailed plans for the route submitted by VELCO, as it denies the parties an opportunity to be heard.

In making the argument that 30 V.S.A. § 248 requires the Board to certify a specific route, the appellants overlook the fact that nowhere in the statute is the procedure employed by the Board prohibited.  The appellants also overlook the practical side of the Board's procedure because in this instance the cost to VELCO, and eventually the consumer, to prepare detailed construction plans for each of the alternatives with variations in advance to their approval would be unreasonably excessive.

In the well-known cases of Auclair v. VELCO, the Court then addressed whether notice to

individual landowners was required.   The Court, in both cases, relied on the 1973 VELCO decision that § 248 approval is conceptual, not specific to a particular route.  First in Auclair v VELCO, 132 Vt. 519, 521 (1974), the Court stayed an injunction issued by the Chittenden Superior Court. The Superior Court had ruled that notice to individual landowners was required.  The Supreme Court explained that such notice was not required because the ruling to be issued by the Board was not approval of a particular route but was “purely conceptual in nature.”

The public interest is served by granting the requested stay.  30 V.S.A. §  248 on its face requires no personal notice to affected landowners and appears to be purely conceptual in nature.  State Highway Board v. Hazen, supra. Their contentions in this respect appear to have been generally considered and overruled in Petition of Vermont Electric Power Company, Inc., supra.

The Court noted that during the necessity, or condemnation hearings, individual landowners would be given their day in court. 


In the second Auclair case, 133 Vt. 22 (1974), the Court provided a lengthier explanation of the connection between the nature of § 248 review and the need for individual notice.  The Court explained that the action of the Board was legislative rather than adjudicatory and the Board would not be issuing approval for any particular route.  Therefore, the Board would not be prejudging the necessity of any particular route in advance of the statutory necessity hearing, and no notice to individuals was required.  

In support of their action below, plaintiffs claimed that the Public Service Board's issuance of the certificate of public good under 30 V.S.A. § 248 violated their rights of due process of law under the United States and Vermont Constitutions.  On May 29, 1974, the Superior Court in a memorandum of decision, found that due process of law required that plaintiffs be given notice of and opportunity to appear in the Section 248 hearing in order to be able later to effectively participate in the condemnation hearing required by 30 V.S.A. § 112.  Finding that plaintiffs were effectively denied due process in the proceedings before the Public Service Board, the Superior Court issued the requested injunction permanently enjoining VELCO from constructing the Queen City line and prohibiting any condemnation proceedings. We issued a stay of the injunction order last term, Auclair v. Vermont Electric Power Co., and Vermont Public Service Board, 132 Vt. 519, 323 A.2d 578 (1974).

132 Vt. 23, 24.

     The Superior Court compared the provisions of Section 112 and Section 248 and concluded that the findings required by Section 248 substantially duplicate the findings required by Section 112.  It found that because of the overlap of the two provisions, due process demands individual notice of and participation in Section 248 hearings in order for an individual affected by condemnation to be able to contest the question of necessity…

132 Vt. 26. 

At the Section 248 hearing, the Public Service Board is engaged in a legislative, policy-making process... Appellee landowners have rights as members of the general public to participate in public hearings before the Board regarding the issue of public good, notice of which is provided by publication, but they have no right to individual notice and an adjudicatory hearing at that time on the question of necessity as to specific pole line or substation placement on their land, for that is not at issue in this proceeding…

Sections 110 through 112 provide the opportunity for the individual whose land is the subject of condemnation to receive individual notice of and to participate in adjudicatory proceedings to contest the issues of necessity of constructing these lines so as to affect the individual's particular property interests.  Only then can the Public Service Board grant the utility permission to proceed with condemnation. It is at the Section 112 hearings that appellees are provided with requisite notice and opportunity to be heard to satisfy due process.  Before the Board may condemn particular land for the power line route and its accompanying facilities, it must find at the Section 112 hearing that "the condemnation of such property is necessary ... [to] render adequate service ...".  (Emphasis added.) 30 V.S.A. §  112(2).  Due process does not require notice and hearing at any particular stage of an administrative proceeding leading to a deprivation, Jones v. Tennessee, 279 F.Supp. 190, (M.D. Tenn. 1969), aff'd, 407 F.2d 834 (6th Cir. 1969), but only "at a meaningful time and in a meaningful manner." Armstrong v. Manzo, 380 U.S. 545, 552 (1965).  See also In re Maher, 132 Vt. 560, 326 A.2d 142 (1974).
That there was no predetermination of the issue of necessity of condemnation for any particular route before the Section 112 hearing is made clear from the findings of the Public Service Board issued after the Section 248 hearings.  The findings contained substantial discussion concerning proposed routes for the Queen City line, and there was also language therein to indicate that the Board considered the route over appellees' land as the one most conducive to the promotion of the public good. However, the Board properly certified a general route, leaving the approval of a specific route for later determination.  We have previously held valid the approval of this general route in a Section 248 hearing in In re Vermont Electric Power Co., supra, 131 Vt. at 434-35. Therefore, any claim of partiality or predetermination on the part of the Board as to the issue of necessity regarding specific facility or line placement in the Section 112 hearing is without substance.  See Vermont Electric Power Co. v. Anderson, 121 Vt. 72, 83, 147 A.2d 875 (1959).

132 Vt. 27-28.  This understanding was repeated again in VELCO v. Bandel, 135 Vt 141 (1977).


The Supreme Court has not departed from this well-worn path. In 1992, the Court stated: 

In a § 248 proceeding, the Board "is engaged in a legislative, policy‑making process."  Auclair v. Vermont Elec. Power Co., 133 Vt. 22, 26, 329 A.2d 641, 644 (1974).   The Board is given the task of using its discretion to weigh alternatives presented to it, utilizing its particular expertise and informed judgment.

In re Twenty-Four Electric Utilities, supra, 159 Vt. at 357.  


A legislative, policy-making decision such as this does not become res judicata.  It cannot be binding on present or future litigants.  It is not an “adjudication” much less a final adjudication

Res judicata (claim preclusion) applies to administrative decisions only when an administrative agency is acting in a judicial capacity. In Vermont, whether an agency is acting in a judicial capacity is analyzed in two contexts: (A) whether the proceedings resulting in the determination were adjudicative, as distinguished from legislative or policy‑making in nature; and (B) whether the determination made in an adjudicative type of proceeding entailed the essential elements of adjudication. 

     Therefore, in ascertaining whether res judicata (claim preclusion) may apply to a Vermont agency determination, the threshold question is whether the proceeding was adjudicative, as distinguished from legislative or policy‑making in nature.

In re GMP, Docket 5983, Order dated 2/27/98, 184 PUR 4th 1, part II.B.2.b.


Thus it is improper for the Board to grant the relief requested by VELCO.  Issuance of a CPG cannot mean that VELCO “shall” construct or operate or maintain any part of the NRP in any particular fashion as requested by VELCO on page 1 of Appendix B. In later proceedings under § 112, there will be actual adjudications. Section 248 remains conceptual.

B. The Board’s Ruling in a Legislative, Conceptual Case Cannot Adjudicate Any of the Issues Reserved for Adjudication under § 112

The Town of New Haven fully expects that if legislative, conceptual approval is

granted under § 248 for the 115 kv line, the 345 kv line or the substation, it will exercise its statutory rights under §§ 110-24. The Town wishes the parties and the Board to be clear that no ruling in this case can preempt that litigation.  As the Supreme Court held in Auclair, a § 248 ruling does not adjudicate any of these issues.  There is no issue preclusion or claim preclusion.  The Board’s order cannot approve any of the specific locations, or issue a finding of no alternatives, or decide that VELCO qualifies as a utility with an obligation to serve Vermont customers, in a manner that will preclude the Town or any affected landowner from litigating these issues in a condemnation hearing.  


C. Post-certification Review and §§ 110-124


As noted above, post-certification review cannot replace the pre-certification weighing of costs and benefits contemplated by law.  Whatever the dividing line, and whatever the level of detail addressed pre or post-certification, the proceeding remains a § 248 proceeding.  No individual notice is required, and each affected landowner and each municipality retains its rights under §§ 110-24. At this legislative, conceptual stage, it would be improper for the Board to rule that the NRP “shall” be constructed in the manner set forth in the “record evidence” as VELCO requests.

Conclusion

 
The small Town of New Haven is a vibrant rural community situated in the midst of a unique and dramatic landscape.  The NRP will  scar New Haven forever.  The need for the NRP has not been proven.

The Town of New Haven asks that the Board reject the petition.  If the petition as a whole is not rejected, the Board should reject the request for approval of the 345 kv line and the associated substation.  If the Board grants approval of the 345 kv line and associated substation, the Board is asked to order that the proposed substation be built in the location submitted by New Haven, that both the existing and new transmission lines be buried underneath Route 17, and that the other road crossings be mitigated as set forth in the testimony of Jean Vissering. 

Date: 12/16/04














James A. Dumont, Esq.

Section 5 lists extreme events outside of the double contingency standard in section 3: 


“a. Loss of the entire capability of a generating station.


b. Loss of all lines emanating from a generating station, switching station or


 substation.


c. Loss of all transmission circuits on a common right-of-way.


d. Permanent three-phase fault on any generator, transmission circuit, transformer or


 bus section, with delayed fault clearing and with due regard to reclosing. This


 delayed fault clearing could be due to circuit breaker, relay system or signal


  channel malfunction.


e. The sudden dropping of a large load or major load center.


f. The effect of severe power swings arising from disturbances outside of New


 England.”
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