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Petitions of Vermont Electric Power Company, Inc. (VELCO) and Green Mountain Power Corporation (GMP) for a certificate of public good, pursuant to 30 V.S.A. Section 248, authorizing VELCO to construct the so-called Northwest Vermont Reliability Project, said Project to Include: (1) upgrades at 12 existing VELCO and GMP substations located in Charlotte, Essex, Hartford, New Haven, North Ferrisburgh, Poultney, Shelburne, South Burlington, Vergennes, West Rutland, Williamstown, and Williston, Vermont; (2) the construction of a new 345 kV transmission line from West Rutland to New Haven; (3) the reconstruction of a portion of a 34.5 kV and 46 kV transmission line from New Haven to South Burlington; and (4) the reconductoring of a 115 kV transmission line from Williamstown to Barre, Vermont.
Vermont Agency of Natural Resources Brief in Reply
Now comes the State of Vermont, Agency of Natural Resources (the Agency), by and through its attorney, David Englander, and files this Reply to parties’ direct briefs in this matter.

I. Post-Certification 

30 V.S.A. § 248(a)(4)(E), states that, inter alia, the Agency shall provide the Board with its findings as it regards the criteria in § 248 (b)(5). Commonly, the Agency does so through prefiled testimony, or with determination letters provided to the applicant, which are then entered into the record by the applicant. In this case, however, while the Agency has opined broadly on the possible impacts of the project, it has not yet been provided with design details for the project of sufficient specificity that it is able to make findings. 

Understanding that it is not financially feasible for the applicant to undertake such design details until it has a Certificate of Public Good (CPG), the Agency has previously endorsed a post-certification process described by Department of Public Service in its direct brief. If the Board grants a conditional CPG, the Agency will review details of the project in the course of its permitting process during which VELCO will provide its final line design details.
When these permits are issued, they will be tantamount to the Agency’s findings. That is, if permits are issued it will be the finding of the Agency that if the project is designed and operated pursuant to the terms of the permits, there will be no undue adverse impact with regard to environmental and natural resources criteria of § 248(b)(5). The Agency is not yet at that point; it has only acknowledged that the project can be designed with no undue adverse impact. “[In post-certification cases] it is often difficult, if not impossible, to find that the project will not have undue adverse effects until the precise location of the facility is known so that the effects can be meaningfully evaluated.”

Once the final design details have been determined, parties should have an opportunity to comment. Such an opportunity is required under the Northern Loop decision: “after the petitioner files the necessary additional site-specific evidence, other parties must have an opportunity to review it and may seek further hearings if the new information presents a genuine issue of material fact.”
 The onus of a review final line design should not be on parties or the public, but on the applicant.
  

VELCO notes that in previous post-certification processes, parties were given two weeks to comment.
 In previous post-certification cases such as Northern Loop and Coventry,
 however, there were not the number of interested parties with adverse positions, as we have here. In addition, the size, scale and impact of the Northeast Reliability Project is incomparable to most other projects.  
To the extent that the Board will be relying on Agency permits in issuing a CPG, it may be wise for the Board to take up the review of Agency permits after the appeal period has passed. If the Board entertains argument before, it runs the risk of reviewing a permit that is being reviewed concurrently by a separate tribunal.
II. VELCO’s Environmental Findings
Erosion
As it regards erosion control, VELCO states that the project’s impacts “are relatively minor and not unduly adverse.”
 It is not clear how this assertion could be accurate in light of the fact that final line design has yet to be completed. This may be true, but there is not enough information in the record to support this statement.

Wetlands

In terms of wetlands, VELCO notes that the greatest impact will be the result of pole placements, which have small footprints.
 In fact, the most profound impact on a forested wetland will be as a result of the cutting of trees. Tree cutting can result in the fragmentation of wildlife habitat and change the nature of a wetland from forested to shrub/emergent. As it is not silviculture, this is not an allowed use under the Vermont Wetlands Rules and will therefore have to be addressed in a Conditional Use Determination (CUD). It is important to note that the effects of trimming are not temporary; they last as long as the line lasts.
Although mentioned it is findings, VELCO fails to mention that they will need to obtain a § 401 Water Quality Certification from the Agency in its draft order. A §401 certificate is necessary due to the need for VELCO to obtain a § 404 Certificate from the Army Corps of Engineers. 

Rare and Irreplaceable Areas
VELCO contends that their impact to Rare and Irreplaceable areas, such as the four clayplain forests, will not be unduly adverse.
 The Agency does not concede this. VELCO states that they will submit a clearing and protection plan for all Rare & Irreplaceable Natural Areas to the Non-game and Natural Heritage Program and will comply with its terms and any changes suggested by NNHP.
 They will also need to submit a plan as a part of CUD application where the Rare and Irreplaceable area is also a wetland. Until the Program and the Wetlands Division reviews a cutting plan, however, it is impossible to know whether or not the impact on Rare and Natural communities is undue. 

It continues to be the position of the Agency that any permanent impact, such as keeping a clayplain forest in an early successional state in perpetuity, as a result of trimming, will lower the quality rank of the forest. Such cutting permanently alters the natural community and is undue, and will need to be compensated.  VELCO proposed feathering the cut. Again, only a review of a final cutting plan will reveal whether or not feathering is a sufficient mitigating measure.
Threatened and Endangered Species
VELCO makes no mention of ongoing monitoring of Threatened and Endangered Species. VELCO will be required to monitor species in the project area by the NNHP. 
III. The Town of New Haven


The Town of New Haven asserts that the Board cannot grant a CPG in this case until the Agency provides evidence on “esthetics, historic sites, pollution, the natural [environment] and health and safety.”
 It further asserts that until this is done and all parties have had an opportunity to cross-examine and respond, no CPG may be issued.
 For this assertion it relies on the language of 30 V.S.A. § 248(a)(4)(E). The Town claims that the Agency is mandated to provide such evidence under the statute. The Agency disagrees.


"When the statute is merely directory,--i.e. directs the manner of doing a thing, and is not of the essence of the authority for doing it,--a compliance with its requisitions is never considered essential to the validity of the proceeding, unless such is the expressed or evident intention of the legislature."
 The Board accepts this approach in the way that it issues CPGs.
 This is evidenced by the fact that the Board routinely issues CPGs without comment on the various statutory criteria from state agencies and departments. 

Moreover, while it is true that the Agency has not submitted evidence concerning esthetics and human health, other state agencies have. The Department of Public Service and the Department of Health have provided extensive evidence on both esthetics and human health, as the Town admits.
 It is not clear why, or indeed if, the Town believes there would be a different substantive outcome if a different state agency submitted the evidence to the Board. Indeed, does the Town wish that the Agency of Natural Resources submit evidence on human health, rather than the Department of Health? By coordinating its efforts, the state has provided the Board with ample evidence on each of the statutory criteria upon which the Board can make its decision.

The Town mysteriously claims that the Agency “has not provided any evidence concerning… historic sites.”
 This is demonstrably untrue. The Agency, acting as counsel for the Division of Historic Preservation, have provided evidence on historic sites, including letters to the petitioner that have been entered into the record, letters to the Board that have been entered into the record, and members of the Division have submitted prefiled testimony during this proceeding and have been cross-examined.
 


It appears that what the Town seeks is a delay based on empty procedural maneuvering.
  The Board should reject this argument.

IV. Town of Ferrisburgh and the Slang

In its Proposed Findings of Fact and Conclusions of Law, The Town of Ferrisburgh discusses the impact of the project on the area north of Little Otter Creek, known as the “the Slang.”
 The Town notes correctly that Agency staff have opined that it is an exceptional wetland area for wildlife functions and values.
 The Town requests that, due to the beauty of the Slang area, the Board require that the transmission line be buried through this area. On the face of this proposal, the Agency would not support such a decision.


When an applicant files for a CUD, the Vermont Wetland Rules require that the project follow the guidelines of avoidance and minimization.
 That is, all practicable measures need to be taken to locate a project outside a wetland, or minimized to have the least possible impact on the wetlands functions and values.
 In this case, the functions and values of the Slang are wildlife-, as well as aesthetics-related reasons. These two functions and values must be weighed. It is important to note that this balancing pertains only to the aesthetics impact on the wetland itself; therefore, the Wetlands Division might support moving a line out of high quality wetland but where it may be more visible to the general public as it did with regard to the McCabe Brook area. The Agency would, however, need to balance the aesthetic impacts on people viewing the Slang against the direct impacts to wildlife. It is not clear that the impact to aesthetics could overcome the impact to the wildlife.
Respectfully submitted this 17th day of December 2004, at Waterbury, Vermont.
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